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METHOD AND APPARATUS FOR CONDUCTING A 

TRANSACTION 

CROSS REFERENCE TO RELATED APPLICATIONS 

5 

This application claims priority to, and hereby incorporates by reference for all 
purposes, U.S. Provisional Application Serial Nos. 60/493,558, and 60/493,187, filed 
August 5, 2003 and August 7, 2003 respectively. This application is related to co- 
pending and commonly assigned U.S. Patent Application Serial No. 10/707,491, filed 
1 0 December 1 7, 2003, the contents of which is incorporated herein by reference for all 
purposes. 



BACKGROUND 

The present invention relates to methods and apparatus for conducting 
1 5 transactions. More particularly, embodiments of the present invention relate to 
methods and apparatus for conducting transactions involving mandatory units. 



Mandatory units are hybrid financial products involving the issuance of a stock 
purchase contract together with a debt instrument. These products were first 
20 introduced in the mid to late-1 990's, and have become popular products providing 
benefits to both issuers and investors. Mandatory units provide a number of benefits 
to both the company issuing the unit as well as investors in the mandatory units. They 
may be used by issuers to implement more efficient financings that have desirable 
financial benefits that may not be achieved by straight debt or equity issuances. 

25 

Examples of hybrid products that provide desirable financial benefits to both 
issuers and investors include the hybrid described in our co-pending, commonly 
assigned, U.S. Patent Application Serial No. 10/707,491, as well as the "ACES" 
mandatory units offered by the assignee of the present invention. A wide variety of 
30 other mandatory units are provided by other entities. 
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Many of these hybrids provide desirable financial benefits, including desirable 
tax treatment, when appropriately structured. In the U.S., for example, the Internal 
Revenue Service ("IRS") has confirmed in its Revenue Ruling 2003-97 that the 
5 interest on the debt portion of a mandatory unit is deductible if the purchase contract 
portion of the unit terminates in bankruptcy and if, on the issue date of the unit, it is 
substantially certain that a remarketing of the debt portion will succeed (it is not 
substantially certain if the reset rate is capped). That is, an issuer will enjoy interest 
deductions if the unit is structured such that the reset rate is not capped. 

10 

Unfortunately, this is at odds with regulatory requirements imposed on certain 
types of entities, limiting their ability to issue mandatory units. For example, in many 
countries, certain types of financial institutions must comply with rules and 
regulations imposing capital adequacy standards. In the U.S., for example, most 

15 financial institutions must comply with the Bank Holding Company Act of 1956 (12 
U.S.C. § 1841 etseq.). The capital adequacy standards required by the Bank Holding 
Company Act are generally implemented by rules promulgated (or enforced) by the 
U.S. Federal Reserve which has adopted risk-based capital measures used to assess the 
capital adequacy of regulated banking organizations. Similar risk-based capital 

20 measures are used in other countries. 

These capital measures generally group capital into several categories: (1) 
"Tier 1" or "core" capital; and (2) "Tier 2" or "supplementary" capital. The capital 
measures generally require that the Tier 1 component of an institution's qualifying 
25 capital represent at least 50% of the institution's total capital, and generally includes 
freely available equity of the institution such as common stockholder equity, preferred 
stock and interests in the equity accounts of consolidated subsidiaries. 

The capital measures generally require that the Tier 2 component may 
30 represent up to 100% of the Tier 1 component, and may include a number of different 
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types of capital, such as allowances for loan and lease losses, perpetual preferred stock 
and related surplus, hybrid capital instruments, perpetual debt, and mandatory 
convertible debt securities. That is, hybrid instruments such as mandatory convertible 
debt securities, are considered Tier 2 capital. Regulated institutions also may need to 
5 comply with certain adequacy ratios that specify the relative amounts of Tier 1 and 
Tier 2 capital the institution can maintain at any given time. In general, regulated 
institutions prefer to increase the amount of Tier 1 capital. One reason that mandatory 
units are considered Tier 2 capital is that they typically have uncapped reset rates 
(pursuant to the IRS rules discussed above). 

10 

SUMMARY 

To alleviate the problems inherent in the prior art, embodiments of the present 
invention provide systems, methods, apparatus, computer program code and means for 

15 issuing a unit to a holder include creating a forward contract, the forward contract 
specifying a settlement amount and a settlement date; creating a note securing 
obligations of the holder under the forward contract, the note specifying an initial 
capped remarketing, at least a first subsequent capped remarketing, and an uncapped 
remarketing, the uncapped remarketing performed only if each of the capped 

20 remarketings fail, each of the capped and uncapped remarketings scheduled to occur 
prior to the settlement date; and issuing the forward contract and the note as a unit. 

Some embodiments provide a system, method, apparatus, computer program 
code and means for remarketing a mandatory unit which include attempting an initial 
25 capped remarketing of a note portion of the mandatory unit, the initial remarketing 
attempted prior to a settlement date of a forward contract portion of the mandatory 
unit, the initial remarketing subject to a reset rate cap; attempting a subsequent capped 
remarketing if the initial remarketing is unsuccessful; and attempting, if both the initial 
capped remarketing and the subsequent capped remarketings are unsuccessful, a final 
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remarketing of the note portion of the mandatory unit, the final remarketing attempted 
prior to the settlement date and not subject to a reset rate cap. 

Pursuant to some embodiments, an opportunistic remarketing is attempted 
5 during an opportunistic remarketing period. The opportunistic remarketing is at the 
issuer's option and may be capped or uncapped. In some embodiments, the forward 
contract portion is settled with proceeds from a successful remarketing. In some 
embodiments, a remarketing is successful if the note can be resold for an amount 
greater than a settlement price associated with the forward contract. 

10 

With these and other advantages and features of the invention that will become 
hereinafter apparent, the nature of the invention may be more clearly understood by 
reference to the following detailed description of the invention, the appended claims 
and to the several drawings attached herein. 

15 

BRIEF DESCRIPTION OF THE DRAWINGS 

FIG. 1 is a block diagram of a transaction consistent with some embodiments. 

20 FIG. 2 is a flow diagram illustrating an exemplary process for issuing a unit 

pursuant to some embodiments. 

FIG. 3 is a block diagram of a unit administrator device pursuant to some 
embodiments. 

25 

DETAILED DESCRIPTION 

According to some embodiments, systems, methods, apparatus, computer 
program code, and means are provided for conducting a transaction. More particularly, 
30 some embodiments relate to transactions in mandatory units such that the transaction 
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qualifies for treatment as Tier 1 capital. In this manner, regulated institutions may 
enjoy the benefits of issuing mandatory units. As used herein, the terms 'Tier 1 
issuer" or "regulated issuer" are generally used to refer to entities (typically financial 
institutions) that are subject to capital adequacy rules or regulations in one or more 
5 jurisdictions. For example, in the U.S., many financial institutions are regulated under 
the Bank Holding Company Act that imposes capital adequacy rules intended to 
strengthen the soundness and stability of the international banking system. As used 
herein, a "Tier 1 issuer" or "regulated issuer" is a financial institution regulated in the 
U.S. or in other jurisdictions. In particular, a "Tier 1 issuer" or "regulated issuer" is a 
10 financial institution subject to regulatory capital requirements relating to the amount of 
Tier 1 and Tier 2 capital the issuer may maintain. 

For convenience, as used herein, the term "note" as used in conjunction with 
embodiments described herein, is used to refer to a variety of different instruments, 
15 including, for example, straight debt, convertible debt, preferred stock, convertible 
preferred stock, trust preferred, and convertible trust preferred. 

Applicants have developed a mandatory unit structure that ensures that a 
remarketing will, eventually, likely be successful (thereby ensuring that interest on the 

20 note portion is deductible) and which also includes an ability to substantially control 
or cap the reset rate at which the remarketing will occur (thereby allowing Tier 1 
capital treatment). While further details of some embodiments will be provided 
below, in general, embodiments involve units that are issued having a number of 
scheduled remarketings (some of which are capped; some of which are uncapped). In 

25 some embodiments, units may further include one or more windows during which the 
issuer of the unit can attempt opportunistic remarketings (capped or uncapped). In 
general, Applicants believe that this results in a unit structure that ensures that the 
remarketing will likely be successful while providing substantial control over the reset 
rate. 

30 
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Features of embodiments will be described by first referring to FIG. 1, where a 
block diagram depicts a transaction 100 consistent with some embodiments. As 
shown, transaction 100 may involve several entities or individuals: an issuer 102, a 
holder 104 and (in some embodiments) one or more agents 106. In particular, 
5 transaction 100 involves the issuance of a unit 108 to holder 104, where unit 108 
consists of a forward contract 112 and a note 1 10. 

Pursuant to embodiments of the present invention, issuer 102 is a "Tier 1" 
issuer (that is, an issuer subject to capital adequacy rules or regulations). For example, 

10 issuer 102 may desire to raise capital through the issuance of a unit. In some 

embodiments, issuer 102 issues a unit directly to third parties. In some embodiments, 
a third party intermediary (such as one or more agents 106) may participate in the 
issuance of unit 108 to third parties. For example, agents 106 may be one or more 
underwriters, support companies, trustees, or the like (some of which will be discussed 

1 5 further below, some of which will be apparent to those skilled in the art). 

In some embodiments, holder 104 may be, for example, an individual or entity 
desiring to invest in debt and equity securities associated with issuer 102. For 
example, in some embodiments, holder 104 may be an institutional investor such as a 
20 qualified institutional buyer. 

Pursuant to some embodiments, unit 108 includes a forward contract 112 that 
includes terms obligating holder 104 to pay an amount (the "settlement price") to 
issuer 102 at a particular date (the "settlement date") in exchange for a number of 

25 shares of stock of issuer 102. In particular, holder 104 is to receive an amount of stock 
of issuer 102 that initially {e.g., as of the "issue date" of the unit) has a value equal to 
the settlement price. In some embodiments, the stock is common stock of issuer 102. 
In some embodiments, issuer 102 is required to pay a contract fee to holder 104 in 
exchange for the holder's obligation to pay the settlement price at the settlement date. 

30 For example, the contract fee may be calculated as a percentage of the settlement 
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amount. The fee may be paid quarterly or in other installments. In some 
embodiments, the settlement date is a date three (3) or four (4) years after the issue 
date of the unit (and, as will be described further below, is selected to have a shorter 
term than the term of note 110). 

5 

Unit 108 includes a note 110 that is pledged to secure the holder's obligations 
to pay the settlement price under forward contract 112. In some embodiments (e.g., as 
discussed in our co-pending application Serial No. 10/707,491), note 1 10 is a 
convertible note (and, in some embodiments, is a contingent convertible note). In 
1 0 some embodiments, note 1 1 0 is another form of debt instrument provided to secure the 
obligations under the forward contract 112. As discussed above, other types of 
instruments may also be used to secure the holder's obligations under forward contract 
112. 



15 Pursuant to some embodiments, note 1 10 specifies several types of 

remarketings and several remarketing dates which are selected and structured as 
described below in conjunction with FIG. 3. In general, pursuant to some 
embodiments, note 110 includes terms specifying several scheduled remarketings 
which are "capped" (that is, the initial remarketings may be structured such that they 

20 have a reset rate which is capped). If the first of the scheduled capped remarketings is 
not successful, a second (and then a third, for example) are attempted within a 
relatively short period of time (e.g., each capped remarketing may be attempted 
several months after the last failed capped remarketing). A scheduled uncapped 
remarketing is scheduled and is performed if each of the capped remarketings fails. 

25 

In some embodiments, the issuer may also be provided a right to attempt an 
"opportunistic" remarketing during some period if each of the scheduled capped 
remarketings fail. For example, the opportunistic remarketing period may be 
scheduled to occur prior to the scheduled uncapped remarketing. In embodiments 
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utilizing opportunistic remarketings, if the opportunistic remarketing fails (or is not 
attempted by the issuer), the scheduled uncapped remarketing is performed. 

In this manner, (whether or not the optional "opportunistic" remarketing is 
5 used) it is highly likely that a remarketing will be successful. It is also likely that the 
remarketing will be successful in one of the capped remarketings, thereby ensuring 
that the reset rate is controlled. Other reset and remarketing provisions and 
techniques may also be used in conjunction with embodiments disclosed herein. 

10 Referring now to FIG. 2, a process 200 is shown for issuing a unit to a holder 

pursuant to embodiments of the present invention. Each of the process blocks of the 
flow diagram of FIG. 2 (and other processes discussed herein) may be performed in 
any reasonable order and need not be performed in the sequence shown. In some 
embodiments, some or all of the processing of transaction process 200 may be 

1 5 performed using one or more computing devices configured to perform the processing 
described herein. For example, as will be described in further detail below, some or 
all of the processing may be performed using a unit administrator device 400 such as 
. the device depicted in FIG. 4. 

20 Pursuant to some embodiments, a process 200 for issuing a unit to a holder 

includes identifying (at 202) terms of a forward contract involving an issuer, a holder 
and an equity security. For example, terms of the forward contract may include terms 
specifying a settlement date, a settlement price, and a share delivery formula for 
calculating a share delivery of issuer stock to the holder at the settlement date. 

25 

Processing continues at 204 where terms of a note involving the issuer and the 
holder are identified. A number of different types of notes may be issued as a unit 
with the forward contract, each of which may be selected to provide desired financial 
benefits. In general, the terms of the note will include terms identifying a maturity of 
30 the note, an interest rate associated with the note, acceptable substitute collateral that 
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may be pledged by the holder to separate the contract from the note, and other terms 
known to those skilled in the art. Pursuant to embodiments of the present invention, 
note also includes terms specifying several remarketing events, including one or more 
capped remarketings, an opportunistic remarketing period, and an uncapped 
5 remarketing. 

The initial remarketing is a capped remarketing; that is, the initial remarketing 
is specified as having a rate that cannot exceed a specified rate. If any of the 
remarketings are successful, the proceeds are used to immediately settle forward 

10 contract 1 12. For example, in some embodiments, the initial remarketing is capped at 
a readily ascertainable market rate associated with an instrument having a comparable 
maturity as the note. In some embodiments, the remarketing must generate sufficient 
proceeds to settle forward contract 1 12 and also to compensate a remarketing agent. 
For example, note 1 10 may specify that the remarketing must reset (if at all) so that 

15 note 110 can be remarketed for at least 100.5% of the settlement price using U.S. 

Treasury securities that will mature at the settlement price (where the additional 0.5% 
is provided to compensate the remarketing agent). Those skilled in the art will 
appreciate that other fee structures may also be provided (e.g., a fee of 0.25% may be 
provided instead of 0.50%, etc.). 

20 

In some embodiments, the remarketings may be scheduled to occur such that 
the proceeds may be used to purchase Treasury securities (e.g., the proceeds may not 
be used to immediately settle forward contract 1 12, but instead may be used to 
purchase Treasury securities or the like prior to settling). 

25 

In some embodiments, a set of additional capped remarketings are scheduled. 
For example, in one embodiment, a set of two (2) or three (3) capped remarketings are 
scheduled to occur if the initial remarketing fails. These additional capped 
remarketings may be scheduled to occur in a particular sequence. For example, if the 
30 forward contract is a four (4) year contract, and the initial remarketing was scheduled 
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to occur around the time of the settlement of the forward contract, the additional 
capped remarketings may be scheduled to occur before the settlement date. As a 
specific example, three (3) additional capped remarketings maybe scheduled to occur 
at year 3.25, year 3.5, and year 3.75. For each of these scheduled additional capped 
5 remarketings, the rate may be reset so long as it is below a set cap. Again, the cap 
may be specified based on comparable instruments. 

In some embodiments, note 1 10 may optionally include terms specifying a 
period in which issuer 104 may attempt (at its option) one or more opportunistic 

10 remarketings (which may be capped or uncapped as desired by the issuer). In some 
embodiments, this opportunistic remarketing period is set to occur during a period 
beginning after failure of the initial capped remarketing, and extending until a final 
uncapped remarketing is scheduled. This final uncapped remarketing may be 
scheduled to occur after the last of the scheduled capped remarketings. In this 

1 5 manner, if each of the scheduled capped remarketings fails, the issuer will have the 
ability to attempt one or more opportunistic remarketings prior to performance of a 
scheduled uncapped remarketing. 

Issuance of unit 108 is completed at 206 where the forward contract 1 12 and 
20 the note 1 10 are issued as a unit to the holder 104. Pursuant to embodiments of the 
present invention, because it is likely that a remarketing of the note will succeed, and 
because it is likely that the remarketing will succeed with a capped reset rate, it is 
expected that the unit may be issued by regulated entities as Tier 1 capital. 

25 Reference is now made to FIG. 3, where a process 300 is shown for 

remarketing a unit issued pursuant to embodiments of the present invention. Some, or 
all, of the process steps of process 300 may be performed to perform a remarketing of 
a unit issued pursuant to embodiments of the present invention. The timing of the 
performance of process 300 depends on the terms and conditions of each unit. 

30 
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For example, to illustrate features of embodiments, process 300 will be 
described by referring to a particular unit which issued having the following terms 
(among others). The unit was issued on February 15, 2001 and includes a forward 
contract having a settlement date of February 15, 2004 and a settlement amount of 
5 $1,000. The forward contract is secured by a note, and the issuer is obligated to make 
quarterly contract payments on the forward contract. An initial remarketing is 
scheduled to occur prior to the settlement date. For example, an initial remarketing is 
scheduled to occur three (3) months prior to the settlement date. That is, on or about 
November 15, 2003 a remarketing is scheduled to be performed to reset the interest 
1 0 rate of the note to a rate that will allow the note to be resold or remarketed for an 

amount at least equal to the settlement amount of the forward contract. Further, in the 
illustrative example, the note is a 30-year non-convertible trust preferred note. 

Based on (and referring to) this illustrative example, process 300 will now be 
15 described. Process 300 begins at 302 where an initial remarketing with a capped reset 
rate is attempted. In the example, the attempted initial remarketing with a capped 
reset rate occurs on or about November 15, 2003. The reset rate of the attempted 
initial remarketing is capped at the issuer 30-year non-convertible trust preferred rate 
as of the date of issuance (in the example, as of February 15, 2001). If the attempted 
20 initial remarketing is successful, the process continues at 306 where the forward 

contract is settled with the proceeds from the remarketing. Any additional funds from 
the remarketing are disbursed to the holder (after any remarketing fees are paid). 

If, however, the initial capped remarketing is unsuccessful, the process 
25 continues at 308 where settlement of the forward contract is delayed. If any contract 
payments are scheduled, the issuer will be required to continue to make these contract 
payments during the period of the delay. 

Processing continues at 3 10 where one or more subsequent scheduled capped 
30 remarketings are attempted. As a specific example, a unit may be issued which 
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includes three scheduled capped remarketings, where the remarketings are scheduled 
to occur in years 3.25, 3.5, and 3.75. For each of these scheduled capped 
remarketings, the reset rate may be capped at a rate set at issuance of the unit. 
Continuing the illustrative example, the reset rate may be capped at the issuer 30-year 
5 non-convertible trust preferred rate as of February 1 5, 2001 . 

If a subsequent scheduled capped remarketing is successful, processing 
continues to 3 14 where the forward contract is settled with the proceeds from the 
remarketing. Again, any additional funds from the remarketing are disbursed to the 
1 0 holder (after payment of any remarketing fees). 

If a subsequent scheduled capped remarketing is unsuccessful, processing 
continues to 3 16 where a determination is made whether any further capped 
remarketings are scheduled. In the illustrative example, if the scheduled capped 
15 remarketing at year 3.25 is unsuccessful, the additional scheduled capped remarketing 
at year 3.5 is attempted, and so on. During the period between scheduled capped 
remarketings, settlement of the forward contract is delayed and any contract payments 
owed are paid by the issuer. 

20 If no additional capped remarketings are scheduled, processing continues to 

318 where settlement of the forward contract is again delayed (and the issuer, if 
required, continues to make any scheduled contract payments). During this period, 
processing may continue to 320 where the issuer can elect to attempt an opportunistic 
remarketing. In some embodiments, the issuer may be permitted to attempt one or 

25 more opportunistic remarketings any time after the initial scheduled capped 

remarketing {e.g., in some embodiments, the opportunistic remarketings may be 
attempted any time after year three (3) or after the originally-scheduled settlement 
date). In some embodiments, these opportunistic remarketings may be capped or 
uncapped (at the issuer's option). 

30 



12 



Attorney Docket No.: G08.070 
Express Mail Label No.: EL963890841US 

If any attempted opportunistic remarketing is successful, processing continues 
at 326 where the forward contract is settled using proceeds from the successful 
remarketing. Again, any additional funds from the remarketing are disbursed to the 
holder (after any remarketing fees are paid). 

If any attempted opportunistic remarketing is unsuccessful, processing 
continues at 328 where a final remarketing with an uncapped reset rate is attempted. 
This final remarketing, in some embodiments, is scheduled to occur after the last of 
the scheduled subsequent capped remarketings. In the illustrative example, the final 
remarketing with an uncapped reset rate is scheduled to occur shortly after the last 
capped remarketing scheduled at year 3.75 (e.g., the final remarketing with an 
uncapped reset rate may be attempted at year 4). 

If the final remarketing with an uncapped reset rate is successful, processing 
continues at 332 where the forward contract is settled with the proceeds from the 
remarketing. Again, any additional funds from the remarketing are disbursed to the 
holder (after any remarketing fees are paid). If, however, the final remarketing with 
an uncapped reset rate is unsuccessful, processing continues at 334 where the forward 
contract is settled by seizure of collateral (e.g., by seizure of the note component of the 
unit). 

In this manner, embodiments provide a remarketing period during which a 
number of different attempts at remarketing a note portion of a mandatory unit may be 
performed. More particularly, embodiments initially attempt capped remarketings. If 
the capped remarketings fail, an uncapped remarketing is attempted. 

Pursuant to some embodiment, some or all of the processes of FIGs. 2 and 3 
may be performed using one or more computing devices. Similarly, any of the 
participants (such as the issuer, the holder, or the agent) may utilize one or more 
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computing devices to evaluate, price, administer, or manage units issued pursuant to 
embodiments described herein. 

For example, referring now to FIG. 4, a computing device such as device 400 
5 may be utilized. In some embodiments, device 400 is operated by one or more unit 
administrators acting to assist in, or direct the issuance of units pursuant to 
embodiments disclosed herein. For example, in some embodiments, device 400 is 
operated by, or on behalf of, an issuer to price and identify terms associated with the 
issuance of units. As another example, in some embodiments, device 400 may be 
1 0 operated by, or on behalf of, a remarketing agent to assist in the performance of one or 
more remarketings pursuant to embodiments of the present invention. As other 
examples, device 400 may be operated by, or on behalf of, a holder, an agent, or other 
participant in a transaction involving units as described herein. 

15 As depicted, device 400 includes a computer processor 404 operatively 

coupled to a communication device 402, a storage device 408, an input device 406 and 
an output device 407. Communication device 402 may be used to facilitate 
communication with, for example, other devices and other participants (such as, for 
example, devices operated by holders, issuers, agents, market data providers, etc.) 

20 

Input device 406 may comprise, for example, one or more devices used to 
input data and information, such as, for example: a keyboard, a keypad, a mouse or 
other pointing device, a microphone, knob or a switch, an infra-red (IR) port, etc. 

25 Output device 407 may comprise, for example, one or more devices used to 

output data and information, such as, for example: an IR port, a docking station, a 
display, a speaker, and/or a printer, etc. 

Storage device 408 may comprise any appropriate information storage device, 
30 including combinations of magnetic storage devices (e.g., magnetic tape and hard disk 
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drives), optical storage devices, and/or semiconductor memory devices such as 
Random Access Memory (RAM) devices and Read Only Memory (ROM) devices. 

Storage device 408 stores one or more programs 410 or rule sets for controlling 
5 processor 404. Processor 408 performs instructions of program 410, and thereby 
operates in accordance with aspects of the present invention. In some embodiments, 
program 410 includes pricing rules used to evaluate or select terms associated with 
units issued pursuant to embodiments described herein. In some embodiments, 
program 410 includes rules used to identify the occurrence of events associated with 
10 units issued pursuant to the present invention (and to perform administration tasks 
relating to the occurrence of the events). In some embodiments, program 410 may be 
configured as a neural-network or other type of program using techniques known to 
those skilled in the art to achieve the functionality described herein. 

15 Storage device 408 also stores one or more databases, including, for example, 

unit data 412, pricing and accounting data 414, etc. This information may be used, for 
example, to issue and/or administer units pursuant to embodiments disclosed herein. 
For example, unit data 412 may include information associated with the terms and 
conditions of units that have been issued and may be used to monitor and administer 

20 the units. Other data, programs, and rules may also be used in conjunction with 
embodiments disclosed herein. 

i 

Although the present invention has been described with respect to a preferred 
embodiment thereof, those skilled in the art will note that various substitutions may be 
25 made to those embodiments described herein without departing from the spirit and 
scope of the present invention. 
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